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UPDATE OF INITIAL STATEMENT OF REASONS 
 
The final version of the regulation text has removed the word “Annual” in reference to Inspections. 
This change was reflected in the modified amended regulatory text that was noticed and available 
during the 15-day public comment period from July 11 – July 26, 2017. “Annual” is no longer 
included to ensure the regulatory language is inclusive of all mine inspections and not limited to 
only the minimum inspection required every 12 months pursuant to Public Resources Code 
(PRC) section 2774 (b)(1). A surface mining operation may require inspection in other instances 
such as issues related to compliance, issues related to financial cost estimates, reclamation plan 
amendments, complaints, or the release of financial assurances.  

 
Subsection (a) was modified after the 15-day public comment period from July 11 – July 26, 
2017. The last sentence previously read, “The mine inspector shall indicate on the Surface Mining 
Inspection Report, those aspects or conditions of the operation that may require further evaluation 
by California state-licensed persons or specialists.” The sentence is changed to read, “The mine 
inspection conducted under Public Resources Code 2774(b)(1) shall include those aspects or 
conditions that may require further evaluation by California state-licensed persons or specialists,” 
and was made available for an additional 15-day public comment period from November 1 – 
November 17, 2017. This was done to remove specific mention of the Surface Mining Inspection 
Report form from the regulatory text.  
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Also, the sub-section was updated following the 15-day public comment period of November 1 – 
November 17, 2017. The first sentence previously read, “Mine inspections shall be performed by 
a qualified lead agency employee who in the determination of the lead agency has demonstrated 
competence in performing mine inspections of surface mining operations…” The word “mine” is 
removed and the final text of the first sentence will now read, “Mine inspections shall be 
performed by a qualified lead agency employee who in the determination of the lead agency has 
demonstrated competence in performing inspections of surface mining operations…” The last 
sentence of the sub-section was also updated following the 15-day public comment period of 
November 1 – November 17, 2017. It previously read, “The mine inspection conducted under 
Public Resources Code 2774(b)(1) shall include those aspects or conditions that may require 
further evaluation by California state-licensed persons or specialists.” The word “further” is 
removed and the final text of the last sentence now reads, “The mine inspection conducted under 
Public Resources Code 2774(b)(1) shall include those aspects or conditions that may require 
evaluation by California state-licensed persons or specialists.”  
 
The State Mining and Geology Board (SMGB) believes the removal of “mine” and “further” in the 
subsection clarify the regulation without materially altering the requirements, responsibilities, or 
conditions of the modified amended regulatory text that was noticed and reflect nonsubstantial 
changes pursuant to California Code of Regulations (CCR), Title 1, section 40. 
 
Subsections (d) was also modified after the 15-day public comment period from July 11 – July 
26, 2017. The subsection previously read, “The mine inspection form, as referenced in Public 
Resources Code Section 2774 (b)(1), is the Surface Mining Inspection Report, and may include 
any reports or documents prepared by the person conducting the mine inspection, and when 
necessary, any reports or documents prepared by California state-licensed persons or specialists. 
A copy of the Surface Mining Inspection Report, any supporting reports or documents, and the 
notice of completion shall be provided to the Department and the mine operator within 90 days of 
conducting the inspection.” It is now changed to read, “In addition to the requirements of Public 
Resources Code Section 2774 (b)(1), the person conducting the mine inspection shall include in 
the mine inspection documentation any reports or documents prepared by California state-
licensed persons or specialists, which shall be provided to the Department and the mine operator 
within 90 days of conducting the inspection,” and was also included in the 15-day public comment 
period from November 1 – November 17, 2017. This was done to remove specific mention of the 
Surface Mining Inspection Report form from the regulatory text. 
 
Additionally, various components of the original Initial Statement of Reasons have been updated 
below for clarity and spelling and grammatical errors.  
 
PROBLEM STATEMENT 
The Legislature adopted the Surface Mining and Reclamation Act of 1975 (“SMARA”, PRC 
section 2710 et seq.) in order to provide a comprehensive surface mining and reclamation policy 
with the regulation of surface mining operations to assure that adverse environmental impacts are 
minimized and mined lands are reclaimed to a usable condition. On April 18, 2016, Governor 
Brown signed AB 1142 (Gray) into law and thereby enacted significant reform to SMARA. In order 
to enact the revisions to SMARA, the SMGB must address these changes by way of regulations. 
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As a result of AB 1142 (Gray), and effective January 1, 2017, PRC section 2774 requires 
inspections for surface mine operations to occur in intervals of no more than 12 months. It 
requires inspections to be conducted by a state-licensed geologist, state-licensed civil engineer, 
state-licensed landscape architect, state-licensed forester, or a qualified lead agency employee. A 
qualified lead agency employee may only conduct the inspection if he/she has not been employed 
by the surface mining operation in any capacity during the previous 12 months, except that a 
qualified lead agency employee may inspect surface mining operations conducted by the local 
lead agency. The lead agency shall provide a notice of completion to the director within 90 days 
of conducting the inspection. 
 
The SMGB will amend CCR section 3504.5 to reflect the new requirements of statute and make 
specific, clarify, and interpret portions of PRC section 2774 pertaining to qualified lead agency 
employees, conditions or aspects of mine inspections that may require California state-licensed 
persons or specialists, expanded education of inspectors, ethical responsibilities of inspectors, 
and the content and distribution of the inspection documentation. 

 
Benefits 
The proposed regulatory action will meet the statutory goals of AB 1142 (Gray) to improve how 
the SMGB, the Department of Conservation (Department), and local lead agencies oversee and 
implement SMARA, specifically in regards to the conduct of mine inspections.  
 
Detailed Statement of Specific Purpose and Rationale 
§3504.5 (a) is amended.  This subsection makes specific that mine inspections shall be 
conducted by certain California state-licensed professionals or a qualified lead agency 
employee. It makes specific that qualified lead agency employees must have demonstrated 
competence in performing inspections of surface mines in the eyes of the lead agency. This 
subsection interprets that qualified lead agency employees may include contract employees 
and those hired pursuant to third-party contracts. This is necessary to allow various lead 
agencies to continue the standard practice of using California state-licensed professionals or 
specialists hired by third-party contracts to complete mine inspections. In many cases the 
lead agency does not have the proper budget or has neither a particular California state-
licensed professional or specialist nor a qualified lead agency employee on staff.   
 
Additionally, aspects and/or conditions of mining operations may be complex and beyond the 
knowledge of one individual, thereby requiring the knowledge, experience, and/or 
professional expertise of a variety of California state-licensed persons or specialists. 
The subsection clarifies and makes specific that the evaluation of certain aspects or 
conditions of a mining operation, that constitute the practice of those individuals that require 
state-licensure under California law, must be done by, or under supervision of, a California 
state-licensed person or specialist. It makes specific that the mine inspection required by 
statute must include any aspects or conditions of the operation that may require evaluation 
by appropriate California state-licensed persons or specialists. This is necessary to ensure 
all evaluations for the mine inspection are performed competently and in accordance with 
the California Business and Professions Code.  
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Original subsection (a) is necessary for removal completely because of revisions to statute 
caused by Assembly Bill 1142 (Gray).  PRC section 2774 was amended to include 
inspections intervals and the timeframe of written notice to the operator prior to the 
inspection.    
 
§3504.5 (b) is added. This subsection clarifies that California state-licensed persons or 
specialists providing only an evaluation of a particular aspect or condition of a surface mining 
operation, as a piece of the mine inspection, are not conducting the inspection in its entirety 
to complete the requirements of PRC section 2774 (b)(1). This special class of inspectors 
are highly encouraged by the SMGB and the Department, but not required to, obtain a 
certificate of completion of an inspection workshop conducted by the Department. PRC 
section 2774 (e)(1)-(3) requires the Department to establish a training program for all 
inspectors conducting a surface mine inspection and to obtain a certificate of completion of 
an inspection workshop. The subsection is necessary to allow and encourage this special 
class of inspectors to obtain further education and improve the overall quality of mine 
inspections. 
 
Original subsection (b) was amended and converted to new subsection (a) mentioned 
above. 
 
§3504.5 (c) is amended. This subsection makes specific the ethical responsibilities of the 
mine inspector by prohibiting any person who holds a financial interest in the surface mine 
operation, or who has been employed by the surface mine operation within the previous 12 
months, from conducting the inspection. It clarifies that these ethical responsibilities apply to 
state-licensed persons or specialists, qualified lead agency employees, contract employees, 
and those hired pursuant to third-party contracts. It makes specific that a qualified lead 
agency employee may inspect mining operations owned and operated by the lead agency. 
This subsection is necessary to prevent conflicts of interest which might compromise the 
adequacy and integrity of the inspection. 
 
3504.5 (d) is amended. This subsection makes specific and requires the mine inspector to 
include in the mine inspection required by statute, any and all reports or documents 
prepared by California state-licensed persons or specialists. It also makes specific who must 
receive all documentation associated with the mine inspection and the timeframe it must be 
received.  
  
Original subsection (d) was removed completely. This is necessary because aspects from 
this original subsection (d) are now addressed in newly amended subsections (a) and (b) 
above. Additionally, the Department’s training program and guidance document are intended 
to address various aspects from original subsection (d). 
 
§3504.5 (e) is removed. This subsection is necessary for removal completely because it is 
now in statute. PRC section 2774 (b)(1) clearly states the operator shall be solely 
responsible for the reasonable cost of the inspection. 
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§3504.5 (f) is removed. This subsection is necessary for removal completely as it gives 
specific examples of aspects and conditions that may require evaluations during the conduct 
of a surface mine inspection. These examples of aspects and conditions are intended to be 
addressed in the Department’s Inspection Training Program and guidance document 
required by PRC section 2774 (e)(1). The Inspection Training Program and guidance 
document will include training for inspectors that will emphasize existing State laws that 
regulate the practice of engineering, geology, landscape architecture, and forestry; which 
must be complied with during a mine inspection.   
 
STATEMENT OF NECESSITY 
Surface mines have been statutorily required to be inspected, since 1991, in order to ensure 
mine operators are complying with their permits, conditions of approval that relate to 
reclamation plans, and SMARA. The proposed amended regulatory language is necessary 
to ensure there is uniformity in the scope, nature, and adequacy of mine inspections, as well 
as to address the statutory changes to PRC section 2774 and goals of AB 1142 (Gray).  

 
EVIDENCE SUPPORTING FINDING OF NO SIGNIFICANT STATEWIDE ADVERSE 
ECONOMIC IMPACT DIRECTLY AFFECTING BUSINESS  
The SMGB anticipates that the proposed amended regulation does not have a significant adverse 
economic impact directly affecting business as the inspection process is currently a statutory 
requirement. Inspections have been statutorily required since 1991. Revisions to PRC section 
2774, amended by AB 1142 (Gray), require surface mining operations to be inspected to 
determine whether the operation is in compliance with their permits, conditions of approval that 
relate to reclamation plans, and SMARA. The regulation makes procedural improvements to the 
conduct of mine inspections and no additional requirements are established. 
 
REASONABLE ALTERNATIVES TO THE REGULATION AND THE SMGB REASONS FOR 
REJECTING THOSE ALTERNATIVES 
A proposed alternative of taking no action and not amending CCR section 3504.5 would result in 
unnecessary and potentially confusing provisions of existing regulatory requirements remaining in 
publication and be contrary to PRC section 2774. 
 
A proposed alternative of removing CCR section 3504.5 in its entirety was considered by the 
SMGB. Much of the information in CCR section 3504.5 related to mine inspections is now in 
statute as a result of AB 1142 (Gray). The SMGB rejected this alternative and determined it was 
necessary to make specific, clarify, and interpret portions of PRC section 2774 pertaining to 
qualified lead agency employees, aspects of mine inspections requiring California state-licensed 
persons or specialists, expanded education of inspectors, ethical responsibilities of inspectors, 
and the content and distribution of the inspection documentation.  
 
No alternatives have been proposed that would lessen any adverse impact on small business. 
 
DETERMINATION OF LOCAL MANDATE 
 
Local agencies are currently required to implement portions of SMARA per PRC section 2710 et 
seq., including inspections of surface mining operations. The proposed amended regulatory 
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language is necessary to ensure there is uniformity in the scope, nature, and adequacy of surface 
mine inspections as well as to address the statutory changes to PRC section 2774. Additionally, 
Section 14 of AB 1142 (Gray) states, “No reimbursement is required by this act pursuant to 
Section 6 of Article XIIB of the California Constitution because a local agency or school district 
has the authority to levy service charge, fees, or assessments sufficient to pay for the program or 
level of service mandated by this act, within the meaning of Section 17556 of the Government 
Code.”  Therefore, the SMGB has determined the amended regulatory language does not impose 
a mandate on local agencies or school districts. 

 
STATEMENT OF ALTERNATIVES CONSIDERED 
 
The SMGB determined that no reasonable alternative it considered or that had otherwise been 
identified and brought to the attention of the SMGB would be more effective in carrying out the 
purpose for which the action is proposed.  In addition, the SMGB determined that no alternative 
would be as effective as and less burdensome to affected private persons than the adopted 
regulation, or would be more cost-effective to affected private persons and equally effective in 
implementing the statutory policy or other provision of law. 
 
Since 1991, surface mines inspections have been statutorily required to ensure mine operators 
are complying with their permits, conditions of approval that relate to reclamation plans, and 
SMARA. On April 18, 2016, Governor Brown signed AB 1142 (Gray) into law and thereby enacted 
significant reform to SMARA. The adopted regulatory language makes procedural improvements 
and updates to the conduct of mine inspections based on statutory changes to PRC section 2774. 
A proposed alternative of taking no action would result in unnecessary and potentially confusing 
provisions of existing regulatory requirements remaining in publication. 

 
DUPLICATION OR CONFLICTS WITH FEDERAL REGULATIONS 
 
This regulation change does not duplicate or conflict with existing Federal statutes or regulations.  
Also, by Memorandum of Understanding with the Federal Bureau of Land Management, the U. S. 
Forest Service, the Department of Conservation, and the SMGB, SMARA and its implementing 
regulations and federal law are coordinated to eliminate duplication. 

 
  

SUMMARY AND RESPONSE TO COMMENTS RECEIVED DURING THE INITIAL NOTICE 
PERIOD OF April 28, 2017 THROUGH June 12, 2017. 
 

Commenter 1 – Adam Harper, Director of Policy Analysis, California Construction and 
Industrial Materials Association (CalCIMA). 
 
Comment 1A: First, in the proposed revised text for 3504.5(a) there is an extra comma that 
could create confusion as to who must “demonstrate competence in performing annual mine 
inspections,” and that a lead agency determines whether their employee is qualified. Deleting 
the comma between “lead agency” and “has demonstrated,” as highlighted below, will more 
clearly delineate the two clauses in the first part of subdivision (a). 
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“(a) Annual mine inspections shall be performed by a California state-licensed person as 
specified in Public Resources Code Section 2774 (b)(1), or by a qualified lead agency 
employee who in the determination of the lead agency, has demonstrated competence in 
performing annual mine inspections of surface mining operations. A qualified lead agency 
employee may include contract employees and those hired pursuant to third-party contracts. 
The evaluation of any aspect or condition of the mining operation that constitutes the practice 
of geology, engineering, landscape architecture, forestry, or land surveying, under California 
law, shall be done by or under the supervision of a California state-licensed person. The mine 
inspector shall indicate on the Surface Mining Inspection Report, those aspects or conditions 
of the operation that may require further evaluation by California state-licensed persons or 
specialists.” 
 
Response to Comment 1A: Accepted. This change has been incorporated into the 
language. 
 
Comment 1B: Second, we believe that the regulations should reference the required training 
and that the proposed subdivision (b) is the best place for that reference. We suggest the 
following modifications to the proposed 3504.5(b): 
 
“(b) Inspectors shall be trained and maintain certificates of completion for training as specified 
in Public Resources Code Section 2774 (e). Those California state-licensed persons or 
specialists, that who only provide an evaluation of a particular aspect or condition of a surface 
mining operation requiring licensure or expertise, may obtain a certificate of completion of an 
inspection workshop conducted by the Department need not have a certificate of completion 
of an inspection workshop.” 
 
We believe this change makes it clear that the inspection is overseen by an inspector who 
has a certificate, but that not every expert involved in inspection needs a certificate. 
We appreciate the Board’s consideration of these changes. We believe it is important that the 
regulation makes clear that lead agencies determine whether their employees are qualified to 
perform inspections. Throughout the statutory revision process it was always our 
understanding that lead agency inspectors were acceptable inspectors. Finally, we believe a 
clear reference to the statutory training obligations of inspectors will help ensure that lead 
agencies remain informed of the obligation for inspectors to have training as of July 1, 2020. 

 
Response to Comment 1B: Accepted. The language now states, “Inspectors shall be 
trained and maintain a current certificate of completion of an inspection workshop pursuant to 
Public Resources Code Section 2774 (e)(3). California state-licensed persons or specialists 
who only provide an evaluation of a particular aspect or condition of a surface mining 
operation requiring licensure or expertise may, but are not required to, obtain a certificate of 
completion of an inspection workshop conducted by the Department.” 

 
Commenter 2 – Mary Pitto, Regulatory Affairs Advocate, Rural County Representatives 
of California (RCRC). 
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Comment 2A: We believe the regulatory language should clearly state that the lead agency 
employee, if not a California state-licensed person as specified in Public Resources Code 
Section 2774 (b)(1), be required to take the training provided through the DMR as specified in 
Public Resources Code Section 2774 (e).  
 
Response to Comment 2A: Accepted in part and rejected in part. The SMGB accepts the 
suggested revision of clearly stating inspectors must be required to take the training provided 
by the Division of Mine Reclamation (DMR). See response to Comment 1B.  
 
The SMGB rejects the claim there is a need to interpret, clarify, or make specific a “lead 
agency employee, if not a California state-licensed person as specified in Public Resources 
Code Section 2774 (b)(1), be required to take the training provided through DMR as specified 
in Public Resources Code Section 2774 (e).” PRC section 2774 (e)(3) clearly states, “…all 
inspectors shall have on file with the lead agency and the department a certificate of 
completion of an inspection workshop.” Subsection (a) clarifies who may perform mine 
inspections. Subsection (b) makes specific that all mine inspectors, whether they are licensed 
professionals or qualified lead agency employees, are required to take the inspection training 
program established by DMR. The California state-licensed person or specialist who only 
provides an evaluation of a particular aspect or condition of the inspection is not required, but 
may and is encouraged, to participate in the training. 
 
Comment 2B: We also would like to see more clarity as to when a California state-licensed 
professional is required to be engaged.  
 
Response to Comment 2B: Rejected. RCRC’s desire for more clarity is interpreted as a 
request for a “determination action” by the lead agency in the regulation. The determination 
request cannot be included in this regulation because the SMGB does not have the authority 
to regulate a decision that is governed under California’s Business and Professions Code 
(BPC). Inspectors and Lead Agency Staff in Responsible Charge must be aware of the 
various licensing laws associated with the practices under California’s BPC. CCR section 
3504.5 is intended to work in tandem with the DMR’s training program and guidance 
document required by PRC section 2774 (e)(1). The Inspection Training Program and 
guidance document will include training for inspectors that will emphasize existing State laws 
that regulate the practice of engineering, geology, landscape architecture, and forestry; which 
must be complied with during a mine inspection.  
 
In addition, each Lead Agency that practices engineering must designate appropriately-
licensed individuals in responsible charge.  Lead Agencies should ensure that their local 
SMARA program comply with applicable California’s BPC. 
 
Comment 2C: For additional clarifications, RCRC respectfully asks that you consider the 
suggested amendments to the proposed language as shown on the attachment. RCRC 
appreciates this opportunity to comment on the proposal, and we hope our proposed 
language will be considered. 
 
Contents of attached document: 
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§ 3504.5. Conduct of Annual Mine Inspections. 
 
(a) Annual mine inspections shall be performed by a qualified lead agency employee who in 
the determination of the lead agency, has demonstrated competence in performing annual 
mine inspections of surface mining operations and is in compliance with Public Resources 
Code 2774 (e)(3), or by a California state-licensed person as specified in Public Resources 
Code Section 2774 (b)(1), or by a qualified lead agency employee who in the determination 
of the lead agency, has demonstrated competence in performing annual mine inspections of 
surface mining operations. A qualified lead agency employee may include contract 
employees and those hired pursuant to third-party contracts. The evaluation of If the lead 
agency determines that any aspect or condition of the mining operation that constitutes 
cannot be evaluated without engaging in the practice of geology, engineering, landscape 
architecture, forestry, or land surveying, under California law, shall be done by or under the 
supervision of a California state-licensed person. The lead agency may further determine that 
the services of a California state-licensed person would assist the conduct of the inspection, 
and direct that all or any part of the inspection be conducted by or under the supervision of 
such California state-licensed persons. The mine inspector shall indicate on the Surface 
Mining Inspection Report, those any aspects or conditions of the operation that may require 
or would benefit from further evaluation by California state-licensed persons or specialists. 
 
(b) California state-licensed persons or specialists, that only who provide only an evaluation 
of a particular aspect or condition of a surface mining operation requiring licensure or 
expertise, are not required to, but may obtain a certificate of completion of an inspection 
workshop conducted by the Department. 
 
(c) Annual mine inspections shall not be performed by any person who holds a financial 
interest in, or has been employed by, the surface mining operation in any capacity, including 
contract employees and those hired pursuant to third-party contracts, during the 12 months 
preceding the annual mine inspection. A qualified lead agency employee may inspect mining 
operations owned and operated by the lead agency. This paragraph shall not prohibit the 
lead agency from accepting and adopting plans, reports, and other materials prepared by a 
California state-licensed person employed by the surface mining operation to satisfy the 
requirements of subdivision (a), provided that the lead agency independently reviews, 
evaluates, and exercises judgment over that documentation and any issues it raises. 
 
(d) The annual mine inspection form, as referenced in Public Resources Code Section 2774 
(b)(1), is the annual Surface Mining Inspection Report, and may include any reports or 
documents prepared by the person conducting the annual mine inspection, and when 
necessary, any reports or documents prepared by California state-licensed persons or 
specialists. A copy of the Surface Mining Inspection Report, any supporting reports or 
documents, and the notice of completion shall be provided to the Department and the mine 
operator within 90 days of conducting the inspection. 
 
Response to Comment 2C:  
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Subsection (a): Accepted in part and rejected in part. The SMGB accepts the revision to the 
first sentence of subsection (a) suggested by RCRC. The text of the first sentence now reads, 
“Mine inspections shall be performed by a qualified lead agency employee who in the 
determination of the lead agency has demonstrated competence in performing mine 
inspections of surface mining operations or a California state-licensed person as specified in 
Public Resources Code Section 2774 (b)(1).”  
 
The SMGB rejects the suggested revision, “The evaluation of If the lead agency determines 
that any aspect or condition of the mining operation that constitutes cannot be evaluated 
without engaging in the practice of geology, engineering, landscape architecture, forestry, or 
land surveying, under California law, shall be done by or under the supervision of a California 
state-licensed person.” See Response to Comment 2B. Additionally, this suggested revision 
is rejected because it creates ambiguity as to when such a determination would be made.  
 
The SMGB rejects the suggested revision, “The lead agency may further determine that the 
services of a California state-licensed person would assist the conduct of the inspection, and 
direct that all or any part of the inspection be conducted by or under the supervision of such 
California state-licensed person.” See Response to Comment 2B.  
 
The SMGB rejects the suggested revision, “The mine inspector shall indicate on the Surface 
Mining Inspection Report, those any aspects or conditions of the operation that may require 
or would benefit from further evaluation by California state-licensed persons or specialists.”  
The SMGB believes the suggested revision results in decreased clarity for mine inspectors.  
As discussed in our Response to Comment 2B, all inspectors must be aware of the ethical 
standards and requirements of the various licensing laws under California’s BPC.  An aspect 
or condition in question during the mine inspection either requires input from an appropriately 
California state-licensed person, or it does not.     
 
Subsection (b): Accepted. See response to Comment 1B. 
 
Subsection (c): The SMGB rejects the suggested revision, “This paragraph shall not prohibit 
the lead agency from accepting and adopting plans, reports, and other materials prepared by 
a California state-licensed person employed by the surface mining operation to satisfy the 
requirements of subdivision (a), provided that the lead agency independently reviews, 
evaluates, and exercises judgment over that documentation and any issues it raises.”  The 
SMGB believes RCRC’s suggested revision creates further, unintended, qualification 
requirements for the lead agency. Pursuant to California’s BPC, independent review and 
evaluation of a report submitted by a California state-licensed person or specialist to the lead 
agency must also be conducted by a California state-licensed person or specialist that the 
lead agency may or may not have on staff. The proposed regulatory language as it stands 
does not prohibit the lead agency from accepting materials prepared by a California state-
licensed person or specialist employed by the surface mining operation for those aspects that 
may require licensure. The California state-licensed person or specialist employed by the 
surface mining operation may not conduct the inspection. However, aspects identified during 
the inspection that require evaluation by California state-licensed person or specialist after 
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completion of the inspection may be provided by a representative of the operator for 
consideration by the Lead Agency.  
 

SUMMARY AND RESPONSE TO COMMENTS RECEIVED DURING THE JULY 11, 2017 
THROUGH JULY 26, 2017 PERIOD THE MODIFIED TEXT WAS AVAILABLE.  

 
Commenter 1 – Mary Pitto, Regulatory Affairs Advocate, Rural County Representatives 
of California (RCRC). 
 
Comment 1A: In 3504.5 (a), we recommend the last sentence be moved in front of the 
previous sentence, and that the previous sentence be re-worded slightly for grammatical 
precision. The intent of these changes is to clarify the circumstances under which the 
services of a licensed professional are necessary. Many aspects (or conditions) of a mining 
operation may "constitute" the practice of a licensed profession (such as the design of a haul 
road by an engineer), but it would not require the practice of that profession (or any other) to 
determine whether that feature does or does not conform to the reclamation plan. Our requested 
revisions would critically clarify that lead agencies will only need contracts with a licensed 
professional when the evaluation (as opposed to the underlying feature being evaluated) falls 
within the licensed scope of practice. 
 
Response to Comment 1A: Rejected. The SMGB believes there is no need to change the 
sequence of sentences in this subsection. Leaving “The mine inspector shall indicate on the 
Surface Mining Inspection Report, those aspects or conditions of the operation that may 
require further evaluation by California state-licensed persons or specialists” at the end of the 
subsection makes clear the intentions and flow of the language as it relates to the mine 
inspection. The first sentence describes who can perform the mine inspection. The second 
sentence clarifies who can be included to perform mine inspections as it relates to the 
qualified lead agency employee. The third sentence informs the mine inspector that he/she 
may come across an aspect or condition that may require the involvement of a California 
state-licensed person or specialist. And finally, the last sentence instructs the mine inspector 
how to proceed if he/she comes across an aspect or condition that may need said California 
state-licensed person or specialist. 
 
Additionally, see response to Comment 2B in the SUMMARY AND RESPONSE TO 
COMMENTS RECEIVED DURING THE INITIAL NOTICE PERIOD OF April 28, 2017 
THROUGH June 12, 2017 above. Furthermore, the modified proposed regulatory language 
does not require a lead agency to have contracts with licensed professionals. It allows the 
term “qualified lead agency employee” to include those licensed professionals who may need 
to be hired because the lead agency does not have a qualified lead agency employee on 
staff, does not have the proper budget, or does not have a particular licensed professional or 
specialist on staff.  
 
Comment 1B: In 3504.5 (d), we would like to add language that states the inspector may 
accept reports from the mine operators’ licensed professionals, subject to the lead agency’s 
independent review and judgment, to satisfy the requirements of the surface mining 
inspection report. We would like it to be clear that it is not a requirement for the lead agency 
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to verify and duplicate reports submitted by the mine operator when that work has been 
completed by or under the supervision of a licensed professional. 
 
Response to Comment 1B: Rejected. The modified proposed regulatory language does not 
prohibit the lead agency from accepting materials prepared by a California state-licensed 
person or specialist employed by the surface mining operation for those aspects that may 
require licensure. Also, see response to Comment 2C, subsection (c) in the SUMMARY 
AND RESPONSE TO COMMENTS RECEIVED DURING THE INITIAL NOTICE PERIOD OF 
April 28, 2017 THROUGH June 12, 2017 above. 
 
Furthermore, the modified proposed regulatory language does not create a requirement that 
the lead agency must verify and duplicate reports submitted by the mine operator when that 
work has been completed by or under the supervision of a licensed professional or specialist. 
The California state-licensed person or specialist employed by the surface mining operation 
is held accountable by the same ethical responsibilities and laws of California’s BPC as the 
licensed professional or specialist the lead agency may have on staff or hire.  
 
 
Comment 1C: To further desired clarifications, RCRC respectfully asks that you consider the 
suggested amendments to the proposed language as shown on the attachment.  
 
Contents of attached document: 
RCRC Proposed Amendments 
Modifications to the Text of Proposed Regulations for Surface Mining Operation 
Inspections 
3504.5. Conduct of Mine Inspections. 
(a) Mine inspections shall be performed by a qualified lead agency employee who in the 
determination of the 
lead agency has demonstrated competence in performing mine inspections of surface mining 
operations or a California state-licensed person as specified in Public Resources Code 
Section 2774 (b)(1). A qualified lead agency employee may include contract employees and 
those hired pursuant to third-party contracts. . The mine inspector shall indicate on the 
Surface Mining Inspection Report, those aspects or conditions of the operation that may 
require further evaluation by California state-licensed persons or specialists. If Tthe 
evaluation of any aspect or condition of the mining operation that constitutes requires the 
practice of geology, engineering, landscape architecture, forestry, or land surveying, under 
California law, such evaluation shall be done by or under the supervision of a California state-
licensed person. The mine inspector shall indicate on the Surface Mining Inspection Report, 
those aspects or conditions of the operation that may require further evaluation by California 
state-licensed persons or specialists. 
 
(b) Inspectors shall be trained and maintain a current certificate of completion of an 
inspection workshop pursuant to Public Resources Code Section 2774 (e)(3). California 
state-licensed persons or specialists who only provide an evaluation of a particular aspect or 
condition of a surface mining operation requiring licensure or expertise may, but are not 
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required to, obtain a certificate of completion of an inspection workshop conducted by the 
Department. 
 
(c) Mine inspections shall not be performed by any person who holds a financial interest in, or 
has been employed by, the surface mining operation in any capacity, including contract 
employees and those hired pursuant to third-party contracts, during the 12 months preceding 
the mine inspection. A qualified lead agency employee may inspect mining operations owned 
and operated by the lead agency. 
 
(d) The mine inspection form, as referenced in Public Resources Code Section 2774 (b)(1), is 
the Surface Mining Inspection Report, and may include any reports or documents prepared 
by the person conducting the mine inspection, and when necessary, any reports or 
documents prepared by California state-licensed persons or specialists to satisfy the 
requirements of subdivision (a), including those California state-licensed persons employed 
by the surface mining operation, provided that the lead agency independently reviews, 
evaluates, and exercises judgment over that documentation and any issues it raises. A copy 
of the Surface Mining Inspection Report, any supporting reports or documents, and the notice 
of completion shall be provided to the Department and the mine operator within 90 days of 
conducting the inspection. 
 
Response to Comment 1C:  
 
Subsection (a): See response to Comment 1A.  
 
The SMGB also rejects the suggested revision, “If Tthe evaluation of any aspect or condition 
of the mining operation that constitutes requires the practice of geology, engineering, 
landscape architecture, forestry, or land surveying, under California law, such evaluation shall 
be done by or under the supervision of a California state-licensed person.”  The suggested 
revision essentially states the same as the proposed text by using a general ‘If – than’ format. 
The SMGB believes the proposed text is more concise and clearly identifies the intent of 
licensing laws under California’s BPC.  
 
Subsection (d): Rejected. See response to comment 1B. 
 
Commenter 2 – Kelsey Westfall, Outreach Coordinator and Policy Assistant, The Sierra 
Fund. 
 
Section 3504.5 of Title 14 of the California Code of Regulations previously specified that 
inspections for surface mine operations would occur in intervals of no more than 12 months. 
In the modified text, all language of annual inspections has been removed, yet there is no 
replacement interval to describe how often mine inspections must occur. The Sierra Fund 
believes that mine inspections should be mandated on a regular time interval, and that 
interval should be clearly stated in the text of the regulation. Thank you for considering this 
comment. 
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Response to Commenter 2: Rejected. The SMGB believes there is no need to interpret, 
clarify, or make specific the inspection interval in the text of the regulation because it is 
clearly stated in statute. PRC section 2774 (b)(1) states, “The lead agency shall cause 
surface mining operations to be inspected in intervals of no more than 12 months…” 
Additionally, the word “annual” is no longer included in the modified text to ensure the 
regulatory language is inclusive of all mine inspections and not limited to only the minimum 
inspection required every 12 months. A surface mining operation may require inspection in 
other instances such as issues related to compliance, issues related to financial cost 
estimates, reclamation plan amendments, complaints, or the release of financial assurances. 
 

SUMMARY AND RESPONSE TO COMMENTS RECEIVED DURING THE NOVEMBER 1, 2017 
THROUGH NOVEMBER 17, 2017 PERIOD THE MODIFIED TEXT WAS AVAILABLE.  
 

No comments received. 
 

SUMMARY AND RESPONSE TO COMMENTS RECEIVED OUTSIDE OF FORMAL COMMENT 
PERIODS.  

 
Commenter – Mary Pitto, Regulatory Affairs Advocate, Rural County Representatives 
of California (RCRC). 
 
On behalf of the Rural County Representatives of California (RCRC), I write to express our 
appreciation on the most recent modifications to the text of the proposed regulations 
associated with the Surface Mining Operation Inspections in the California Code of 
Regulations that the State Mining and Geology Board has put forward. RCRC is an 
association of thirty-five rural California counties, and the RCRC Board of Directors is 
comprised of elected supervisors from each of those member counties. 
RCRC greatly appreciate staff’s time and willingness to meet and discuss our concerns as 
outlined in our previous comments. From those discussions and the most recent 
amendments, we are confident that we are going forward with the same intent and 
interpretation. 
 
Response to Commenter: Accepted.  
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