












 
The Mission of the State Mining and Geology Board is to Provide Professional Expertise and Guidance, and to 

Represent the State’s Interest in the Development, Utilization and Conservation of Mineral Resources, the 

Reclamation of Mined Lands, and the Development and Dissemination of Geologic and Seismic Hazard 

Information to Protect the Health and Welfare of the People of California. 
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Economic Impact Statement 
Section B. Estimated Costs 

1. The proposed regulation does not create any new regulatory requirements nor does it 
modify any existing regulatory programs. The proposed regulation merely shifts the forum 
for holding vested rights determination hearings back to local governments (lead agencies) 
in those jurisdictions where the State Mining and Geology Board (SMGB) has assumed a 
lead agency’s authorities related to administering the Surface Mining and Reclamation Act 
of 1975 (“SMARA,” Public Resources Code (PRC), section 2710 et seq.) pursuant to PRC 
section 2774.5.  In addition, there are no vested right determination petitions currently 
pending before the SMGB that would be transferred to a local lead agency. The regulation 
should therefore have no initial or ongoing annual costs for small businesses, typical 
businesses, and individuals.     
 
Total statewide costs that businesses and individuals may incur to comply with the 
regulation over its lifetime are difficult to predict and quantify due to the infrequent number 
of anticipated petitions for determination of vested mining rights.  Moreover, the proposed 
regulation does not affect businesses and individuals on a statewide basis. The proposed 
regulation only affects potential claimants of vested mining rights within 7 local lead 
agencies for which the SMGB has assumed SMARA lead agency status pursuant to PRC 
section 2774.5.  Those 7 local lead agencies are cities located throughout the state: City of 
Richmond, City of Marina, City of Jurupa Valley, City of Desert Hot Springs, City of Palm 
Springs, City of San Jose, and City of Santa Paula.  In the remaining SMARA lead agencies 
(i.e. all counties and 61 cities) a claimant of vested mining rights must petition their local 
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governments, and not the SMGB, to establish the nature and scope of their claimed vested 
mining right through a public hearing as determined by the decision of California’s Third 
District Court of Appeals in Calvert v. County of Yuba, (2007) 145 Cal. App. 4th 613; 51 Cal. 
Rptr. 3d 797.  In this case the Third District Court of Appeals found that Yuba County’s 
failure to provide notice and hearing violated the procedural due process rights of the public.  
The court in its decision stated that SMARA required the claimant to either prove its claim of 
vested rights in a public adjudicatory hearing or obtain a permit to conduct surface mining 
operations based on a public adjudicatory hearing.  In addition, the court determined that 
the SMGB, which had assumed the role of SMARA lead agency from Yuba County by that 
time pursuant to PRC section 2774.4, was responsible for making the vested rights 
determination, if petitioned by the operator.  Note that the 2016 revision to SMARA through 
AB 1142 (Gray) has already returned the forum for conducting vested rights determinations 
to local lead agencies where the SMGB serves as the SMARA lead agency under PRC 
section 2774.4. 
 
Moreover, vested rights petitioners would likely be incurring the same costs associated with 
a determination of their vested rights regardless of the forum within which their public 
hearing would occur. Costs associated with a petition to establish a vested right to mine 
vary from case to case depending on a number of factors that include the nature and extent 
of the evidence available to the petitioner, the size and scope of the claimed vested right, 
the size of the jurisdiction in which the petitioner claims the vested right, and the size and 
density of the population surrounding the area where the vested right is claimed. In its 
history, the SMGB has only made two vested right determinations when acting as the 
SMARA lead agency and can only make reference to the costs it imposed in each of those 
two cases. In 2008, The SMGB established petition and hearing process regulations that 
included hearing costs to be paid by any petitioner claiming a vested right.  Prior to the 
establishment of the regulation, the SMGB had never conducted a vested rights 
determination so the calculation of the cost was designed to be a site-specific estimate, not 
based on past hearing experience. 
 
The regulation called for two costs associated with a vested rights hearing conducted by the 
SMGB.  The first cost was an initial processing fee of $5,000 in response to the Request for 
Determination. This was necessary as compensation for the initial processing and review, 
confirmation that the request is within the SMGB’s jurisdiction, and notification to the 
operator or the operator’s representative that the request has been denied or accepted.   
 
The second cost was a fee for conducting the actual vested right determination in its 
entirety.  This fee was established on a case-by-case basis, depending on the size and 
scope of the proceeding, as identified from the information required in the Request for 
Determination. It included estimated labor costs for actual review of the administrative 
record, determination of findings of facts derived from review of the administrative record, 
public notification and conduct of public hearings, review and analysis of additional 
documents submitted during the course of the public hearing(s), and a determination by the 
SMGB. It also included a cost if the SMGB employed an administrative hearing officer, 
special master, or committee of board members. This fee was to be paid to the SMGB 
before it released a vested right determination. Both costs imposed on the petitioner as fees 
were onetime, not ongoing. 
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The total costs for each of the two vested right determinations made by the SMGB varied 
significantly as they were different in scope and nature. At its March 11, 2010, regular 
business meeting, the SMGB adopted its final decision on vested rights pertaining to the 
Western Aggregates, LLC surface mining operation located in Yuba County. The total 
estimated onetime cost for conducting this vested right determination was $140,466. This 
included the initial $5,000 processing fee and the estimated second determination fee 
broken down as follows: 1) $96,977 for California Geological Survey staff review of the 
administrative record, determination of findings, and presentation of such findings to the 
SMGB, 2) $33,617 for SMGB’s legal counsel, and 3) $10,162 for SMGB member travel and 
SMGB staff time.  
 
At its June 10, 2010, regular business meeting, the SMGB adopted its final decision on 
vested rights pertaining to the Big Cut Mine surface mining operation located in El Dorado 
County. The total estimated onetime cost for conducting this vested right determination was 
$16,000. This included the initial $5,000 processing fee and the estimated second 
determination fee broken down as follows: 1) $3,000 for SMGB staff time for review of the 
administrative record, determination of findings, and presentation of such findings to the 
SMGB, 2) $4,000 for SMGB’s legal counsel, and 3) $4000 for Direct costs (copying, SMGB 
member and SMGB staff travel, etc.).  
 
Out of the two vested right determinations mentioned above, the SMGB would consider the 
Big Cut Mine’s determination and associated costs as a more typical vested rights 
determination a local lead agency might conduct as a result of the regulation. The SMGB 
would consider the Western Aggregates, LLC determination and associated costs as 
relatively high because of the significantly large administrative record associated with the 
claim as a result of California’s Third District Court of Appeals decision in Calvert v. County 
of Yuba, (2007) 145 Cal. App. 4th 613; 51 Cal. Rptr. 3d 797.  
 
If the local lead agency chooses to impose a onetime fee upon the small business, typical 
business, or individual to cover the reasonable costs of implementing SMARA, specifically 
making the vested rights determination, it may choose to do so in the same fashion as the 
SMGB. The SMGB can only provide the estimated costs of fees it imposed in the two cases 
mentioned above as a basis for local lead agencies to impose their own fees. The fees will 
likely vary across local lead agencies depending on the resources available to each agency. 
Thus, the SMGB is unable to determine the costs a small business, typical business, or 
individual may incur as a result of the regulation over its lifetime.   
 
5. By Memorandum of Understanding with the Federal Bureau of Land Management, the   
U. S. Forest Service, the Department of Conservation (Department), and the SMGB, 
SMARA and its implementing regulations and federal law are coordinated to eliminate 
duplication. The proposed regulation is not inconsistent or incompatible with federal 
regulations. 
 

Section C. Estimated Benefits 
1. The regulation is intended to meet the statutory goals of AB 1142 (Gray) to improve how 
the SMGB, the Department, and local lead agencies oversee and implement SMARA.  The 
regulation would make specific that recognition of vested mining rights (similar in nature to 
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the issuance of mining permits) remains with the local land-use decision making authority 
regardless if the SMGB acts as the SMARA lead agency. This is especially true in light of 
the fact that currently, vested right determinations throughout the state are overwhelmingly 
made at the local level.  This proposed regulation would create uniformity for the mining 
industry and vested rights claimants no matter where that right is claimed to exist. 
 
The SMGB anticipates that shifting the forum for conducting vested rights determinations to 
the local governmental agency may lower overall hearing costs.  In cases where the SMGB 
would conduct a hearing, it must travel to the jurisdiction where the vested right is claimed.  
That cost would be eliminated under this proposed regulation.  In addition, local lead 
agencies may be able to assign their own staff and employees to review, gather, and 
assess evidence likely to be the subject of the hearing. The SMGB has only an Executive 
Officer and one geologist on staff who are already operating at full capacity and would 
therefore be a need for the SMGB to contract out for additional expertise.  Those costs 
would be reduced under this proposal. The SMGB anticipates specific non-monetary 
benefits from the proposed action such as the prevention of discrimination, the promotion of 
fairness or social equity, and the increase in openness and transparency in business and 
government by shifting the hearing forum to the local lead agency where the petitioner 
resides and has been conducting the activity for which the vested right is claimed.  
  

 2. Adjacent property owners benefit as a result of California’s Third District Court of Appeals 
determination in Calvert v. County of Yuba, (2007) 145 Cal. App. 4th 613; 51 Cal. Rptr. 3d 
797 and by the 2016 revision to PRC 2774.4, not by the regulation alone. The regulation 
allows for and promotes the local government’s assessment of the vested right claim and 
how it affects local land-use zoning and permitting.   
 

Section D. Alternatives to the Regulation 
1.  An alternative of taking no action was considered by the SMGB, however was rejected 
as it would result in unnecessary and potentially confusing provisions of existing regulatory 
requirements remaining in publication and be contrary to amended PRC section 2774.4. 
 
3. No annual ongoing costs are created by this regulation. The SMGB can only rely on the 
estimated onetime costs mentioned in Section B of this form. Quantification issues are 
present due to the small number of mining operations and claimants that may be affected by 
the regulation. 

 
Fiscal Impact Statement 
Section A. Fiscal Effect on Local Government 

6. See Section B above in the Economic Impact Statement 
 

 
 


